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What Law Controls?

 ADA Title I covers most employers:
 Private employers

 State/local governments

 Employment agencies

 Labor unions

 Not federal government

 Rehabilitation Act covers federal government
 Largely identical to ADA



ADA Limitations

 ADA Title I only applies to employers with 15+ employees for 
each working day in each of 20+ calendar weeks in the current 
or preceding year.

 Does not apply to tribal governments
 Does apply to private employers operating within reservations

 Also exempts bona fide tax-exempt private membership clubs



Who is Qualified as an Employee?

 Must be able to perform essential job functions with or 
without reasonable accommodation

 Core functions vs. non-core functions

 Qualified individuals with disabilities can request 
accommodations



ADA Definition of Disability

 ADA definition of disability:
 The ADA definition of disability is a legal definition not a medical one

 Physical or mental impairment that substantially limits one or more major 
life activities;

 A record of such impairment; or

 Being regarded as having such an impairment

 Key components:

 “Substantially limits”

 “Major life activities”

 Must be interpreted broadly



“Regarded as” Having a Disability

 Individuals who are regarded as having a disability and are subject to 
discrimination are covered by the ADA regardless of whether they 
actually have a disability or not

 Applies to individuals who have:

 A physical or mental impairment that is not a substantial limitation but is 
treated as such

 A physical or mental impairment that substantially limits major life 
activities only as a result of the attitudes of others toward such 
impairment, or

 None of the identified impairments but are treated as having impairment



ADA Definition of Disability:
Substantially Limits
 Must be interpreted broadly

 An impairment is a disability if it substantially limits the ability of 
an individual to perform a major life activity as compared to most 
people in the general population

 An impairment need not prevent, or significantly or severely 
restrict, the individual from performing a major life activity

 EEOC guidance:

 Primary focus is whether employers have complied with their 
obligations and whether discrimination has occurred, not whether 
an impairment is a substantial limitation

 “Substantially limits” should not demand extensive analysis



ADA Definition of Disability:
Major Life Activity

 Must be interpreted broadly
 No set and final list

 Includes “major bodily functions”

 EEOC Guidance: Includes, but is not limited to, caring for oneself, 
performing manual tasks, seeing, hearing, eating, sleeping, walking, 
standing, lifting, bending, speaking, breathing, learning, reading, 
concentrated, thinking, communicating and working



ADA Definition of Disability:
Major Life Activity

 Also includes major bodily functions, including, but is not 
limited to, functions of the immune system, normal cell 
growth, digestive, bowel, bladder, neurological, brain, 
respiratory, circulatory, endocrine, and reproductive 
functions



What is a Reasonable Accommodation?

 Change in rules or policies so that an individual with a 
disability may perform his or her job duties on par with 
nondisabled coworkers.
 Must be able to perform essential job functions, with or 

without reasonable accommodations

 Covered by Title I of ADA or Section 501 of Rehabilitation Act
 Does not apply to all employers



Reasonable Accommodations
 Reasonable Accommodation: Modification or adjustment to 

a job, the work environment, or the way things are usually 
done during the hiring process. These modifications enable 
an individual with a disability to have an equal opportunity 
not only to get a job, but successfully perform their job 
tasks to the same extent as people without disabilities. 

 Adjustment to normal workplace rules that is necessary for a 
person with a disability to do his or her job

 Examples:

 Screen reading software for individual who is blind

 ASL interpreter for individual who is deaf

 Service dog for individual with PTSD

 Assistive technology



Reasonable Accommodations: 
Finding an Accommodation with JAN
 JAN = Job Accommodation Network

 Best resource for employees and employers looking for 
appropriate accommodations

 Searchable accommodations by:

 Disability

 Limitations

 Job-related functions

 Topics

 Live chat and phone options

 Askjan.org



Reasonable Accommodation Requests
 Best Practices

 Written

 Dated

 Documentation if need is non-obvious

 Uses words “reasonable accommodation”

 Kicks off interactive process

 Accommodation cannot be undue burden or financial hardship



Reasonable Accommodation Analysis

 1. Burden on employee--Is the accommodation reasonable?

 Ordinary?

 2. Burden on employer--Is the accommodation unreasonable?

 3. Burden on employer--Is the accommodation an: 

 Undue hardship

 Financial burden

 Fundamental alteration

 Direct threat



Reasonable Accommodation Analysis:
1. Is the Accommodation Reasonable?
 Burden of proof is on employee

 Two ways to show reasonableness:

 Ordinary or “in the run of cases”

 Warranted by specific facts or circumstances

 If employee can show one of these two statements is accurate, then 
move on to step 2



Reasonable Accommodation Analysis:
2. Is the Accommodation Reasonable?
 Once employee meets his or her initial burden of reasonableness, the 

burden of proof then shifts to the employer

 Employer then has several options:

 Grant request

 Engage with employee for more information

 Deny request as unreasonable

 Deny request as fundamental alteration, undue financial or administrative 
burden, or direct threat

 Employer must engage in interactive process



Reasonable Accommodation Analysis:
3. Is the Accommodation Reasonable?
 Employer must respond to reasonable accommodation request 

and participate in interactive process

 Failure to do so may result in liability for employer

 Failure to promptly discuss accommodation request could be 
constructive denial

 Employer duty to explore alternative accommodations

 Employee not necessarily entitled to accommodation of choice

 The accommodation provided must be effective to allow the 
employee the ability to complete job tasks



Reasonable Accommodation Analysis:
3. Employer Defenses
 Undue hardship – Significant difficulty or expense by the 

employer to provide the accommodation
 Nature and cost of the accommodation, taking into consideration the 

availability of tax credits and deductions, and/or outside funding;

 The overall financial resources of the employer, the number of 
employees, and the effect on expenses and resources;

 The type of operation or operations of the employer, including the 
composition, structure and functions of the workforce of such 
entity,

 The impact of the accommodation upon the operation of the 
facility, including the impact on the ability of other employees to 
perform their duties and the impact on the facility's ability to 
conduct business.



Reasonable Accommodation Analysis:
3. Employer Defenses

 Direct threat

 Accommodation would result in significant risk of substantial 
harm to the health or safety of the individual or others that cannot 
be eliminated or reduced by reasonable accommodation.

 Determination must be based on an individualized assessment of 
the individual's current ability to safely perform their essential job 
tasks

 The assessment must be based on reasonable medical judgment 
based on current medical knowledge and/or the best available 
objective medical evidence



Reasonable Accommodation Analysis:
Documentation
 Employer's right to documentation and medical exams or inquiries 

changes from pre-employment to employment

 Preemployment: employer may not request documentation or inquire into 
nature or severity of applicant's disability. May ask about ability to 
perform job-related functions.

 After hiring: employer may condition employment on medical exam if 
applied to all employees, job-related, and consistent with business 
necessity

 After requesting accommodation: employer may request limited 
documentation to show: 

 (1) individual has a disability, and 

 (2) individual has a disability -related need for an accommodation



Protection Against Retaliation
 Retaliation prohibited by ADA and Rehab. Act

 EEOC has defined retaliation as an adverse action against a covered 
individual because he or she engaged in a protected activity.

 Employer cannot retaliate against individual who made a charge, 
testified, assisted, or participated in any manner in an investigation, 
proceeding, or hearing under ADA or Rehab Act

 Protects employee’s right to:

 Request accommodations

 File complaint with EEOC/ACRD

 File lawsuit against employer for disability discrimination

 The “many ways in which an individual may communicate explicitly or 
implicitly opposition to perceived employment discrimination”



Complaint Options?

 Federal

 Title I: Equal Employment 
Opportunity Commission (EEOC)

 Rehab. Act: Equal Employment 
Opportunity Commission

 May also use internal grievance 
processes

 EEOC has hearing process for 
federal employees

 State

 *Arizona Attorney General’s Office 
Civil Rights Division (ACRD)

 Title I has State law counterpart

 Will dual-file federal EEOC 
complaint

 EEOC generally defers to AG

 Not available for federal 
employees with claims under 
Rehab. Act



Complaint Process

 1. Contact EEOC/ACRD

 2. Intake phone call

 3. File written Charge of discrimination

 4. Mediation

 5. Respondent (employer) files Response to Charge

 Known as “Position Statement”

 6. Charging Party files Position Statement Rebuttal

 7. ACRD/EEOC investigates

 8. ACRD/EEOC issues determination/right to sue letter

 9. ACRD/EEOC may pursue lawsuit 

 Uncommon, must find fault with employer



Mediation

 Voluntary process

 Parties attempt to reach a settlement with a mediator

 Confidential

 Precedes investigation and Position Statement

 Saves resources

 Incentive to settle



Deadlines

ADA: 

 ACRD: 180 days

 EEOC: 300 days

 Normally 180 days, extended to 300 in Arizona

 2 year statute of limitations for lawsuits

 On hold during EEOC/ACRD process

 Requires right to sue letter 

Rehab. Act:

 EEOC Complaint within 45 days of last incident

 Lawsuit within 90 days of EEOC decision OR 180 days of filing Charge 
if no decision



Resources
 EEOC Title I Guidance: https://www.eeoc.gov/laws/guidance/technical-

assistance-manual-employment-provisions-title-i-americans-disabilities-act

 Job Accommodation Network: https://askjan.org/

 JAN overview of Rehab Act: https://askjan.org/topics/Rehabilitation-Act.cfm

 How to file an EEOC Charge of Discrimination: https://www.eeoc.gov/field-
office/mobile/charge

 How to file an ACRD Charge of Discrimination: https://www.azag.gov/civil-
rights/discrimination/employment

https://www.eeoc.gov/laws/guidance/technical-assistance-manual-employment-provisions-title-i-americans-disabilities-act
https://askjan.org/
https://askjan.org/topics/Rehabilitation-Act.cfm
https://www.eeoc.gov/field-office/mobile/charge
https://www.azag.gov/civil-rights/discrimination/employment


About ACDL
ACDL is a public interest law firm and the designated protection and 

advocacy system for people with disabilities in Arizona. We assist people 
with disabilities to promote and protect their legal rights to 

independence, justice, and equality.

We have offices in Phoenix and Tucson but serve all of Arizona. For more 
information, please visit:

www.azdisabilitylaw.org



Follow ACDL on Social Media

Facebook

Twitter

YouTube
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